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Global Markets

A Technology markets are increasingly global
A Same product worldwide
A Development work around the world
A Covered by IP granted in multiple jurisdictions

A Antitrust rules are not global
A Different, sometimes conflicting laws
A Applied based upon different philosophies towards
competiton

"Bare Knuckled" versus "gentlemenly" competition
Aversion to "big"
Protection of local interests
Comfort with engineered outcomes; confidence in markets
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Business Perspective

A Standards for Single Firm Conduct under the
Antitrust Laws

A Historically unclear "rule of reason" standard; experts
can disagree whether particular conduct is pro or anti-
competitive

A Long run benefits to consumers of permitting and
promoting aggressvie competition versus short run
harsh reality for less efficient competitors

A Predictability of utmost concern for business people
A Firms really want to know the rules of the road
A Yet application of law increasingly difficult to predict
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Three practical problems

A Product Design

A Single worldwide prodcut may be "illegal" in some
countries

A Central value proposition for Windows: enabling
compatibility through uniformity

A Value threatened by varying approaches to integration
ISsue

A Compulsory Licensing of IP
A Does "least common denominator" control?
A Undermines IP law and policy elsewhere

A Mergers
A Practical headache of multiple filings
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Product Design

U.S. Consent Decree Tying Approach

w Every provision focused on creating competitive opportunities

wNo ban on including new functionality (but governed by Rule of
Reason)

wConsumers benefit from ability to choose integrated approach or
separate progranis or both

w Today: Broad distribution of competing software on new Windows PCs

EU Decision Tying Approach

wMandated creation of Windows X¥P(not with media player)
wNo uptake by any computer manufacturer
w Costs imposed, but little apparent benefit to anyone

w South Korea layers on the approach by excluding one additional featur
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Stakes Higher than Ever

Product Design Timeline

_ Product Claim

Year 1 Year 2 Year 3 Year 4

Design decisions
A Often must be made years before product release
A Often difficult or impossible to "undo” later

A Relied upon by third parties, other parts of the
product
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Compulsory Licensing of IP

IP Licensing

A Decisions often irreversible: Once propietary
technology licensed, typically can't get it back
A Trade secrets revealed
A Firms rely upon licensed IP

A Global antitrust enforcement
A Agency demand for licensing on a worldwide basis

A Agency imposing greatest licensing obligations de facto
determines rules (likely not to be U.S.)

A Risk that value of IP is diminished

A Royalties not established by market forces



Merger Review

A Pre-merger review filings required in multiple
countries

A Expensive headache
A Often minimal jurisdiction triggers

A Absent close coordination, potential for "veto"
power

A Different approaches to competition can lead to very
different conclusions

A One country's "efficiency" could be another's
Insurmountable advantage
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conseqguences

Risk of overdeterrence arises from combo of
A Difficulty in predicting outcomes, changing course later
A Variety and number of possible claims
A Desire to avoid controversy

Consumer welfare effects
A Limitations on product improvement
Windows, Office examples

A Antitrust advice to (gulp) raise prices

Lower package prices would be efficient absent any effect on
competitors (demand aggregation)

A Increased R&D costs
Slowed decision-making; use of senior exec time

Work with questionable commercial value ’



Global Coordination

Mergers

A Improving coordination among major AT enforcement
agencies worldwide

Single Firm Conduct
A Clear divergence between US and EU on approach

A Efforts to evangelize approach in other countries by both
the US and EU

"Trust markets" versus "trust your judgment”
Complicated when local interests may seek protection
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